United States Court of Appeals 


for the Second Circuit 


BRIEF FOR 
APPELLANT 


To be argued by 
JONATHAN J. SILBERMANN 


UNITED STATES COURT OF APE 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, , fi} 


Plaintiff-Appellee 
£ , 


-against- : Docket No. 76-1471 


LARRY LOMBARDI, 


Defendant-Appellant. 


BRIEF FOR APPELLANT 


————_—eE Se —=S = 


ON APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHNRN DISTRICT OF NEW YORK 


WILLIAM J. GALLAGHER, ESQ. 

THE LEGAL, AID SOCIETY, 
Attorney for Appellant 
LARRY LOMBARDI 

FEDERA’, DEFENDER SERVICES UNIT 

509 United States Court House 

Foley Square 

New York, New York 10007 

(212) 732-2971 


« 
SECOND CIRCE 


JONATHAN J. SILBERMANN, 
Of Counsel. 


CONTENTS 


Table of Cases and Other Authoritie: 
Questions Present 
Statement Pursuant to Rule 
Preliminary Statement 
Facts 
TNGLCEMORE: «0:03 0646 


Trial of Cheung Xin Ping 
Lai Mong Wah ("Lai") .... 


shoe RAN RS ey AMOS MONET PSL DEAE A AE ON FE BIA ALK LIE Bagel RET Rs ORLA £8 Spine” > 


Appellant Lombardi's Trial .. 


to the charges 


ms 


eoeeevreereer ee ee eevee 


Summation and Charge 
Argument 


I The admission into evidence of Yuin's 
previous testimony given at the separate 
trial of appellant Lombardi's co-defendants 
was error and requires reversal 


¥ 


The District Court's instructions that 
lant's modest life style was procf 
he obtained heroin with the intent 

to distribute it was error requiring 

reversal 


ee ewe we eee eer oer e eee e eee eeeresees “eee 


The Assistant U.S. Attorney's failure to 
retain Yuin's diaries despite the District 


= aes 


Court's directive requires remand of this 


case for a hearing to determine the effect 
of these circumstances 


eee eereereererer een eeeeeees 


eseereeeeeseeeereeeseeere ee eeeeeeewr se eeeseeaneeeese 


TABLE OF CASES 


Koa v. an Export Isbrandsten Lin 


I23 


Brach v. United 


Grunenthal v: Long 
(2d Cir. 1968) 


Quercia v. Uni 


v. DeLaMotte, 
v. DiLorenzo, 4: 
United States 


United States 


United 


nited t V urin F.2a@ 86S (2a Cir. 


OTHER AUTHORITIES 


Federal Rules of Evidence, Rule 801(d) (1) (B) 


EVIDENCE (1975) 


§1127 (Chadbourn 


NITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 


i 


No. 76-1471 


BRIEF FOR APPELLANT 


FROM A JUDGMEN 


TATES DISTRIC 
DISTRICT OF 


QUESTIONS PRESENTED 


a@mission into evidence of Y 


Yuin's prior 
Separate trial of appellant Lombardi's 
juires 


ructions that ap- 
t he obtained 


} 
1c 
erro 
ta 


or requiring 


failure to 
. [- At a 
Court's directive 
to determine the 


STATEMENT PURSUANT TO RULE 28 (a) (3) 


This is an appeal from a judgment of the United States 


the Southern District of New York (The Hon- 


rieant, Jr.) rendered on October 8, 1976, 


convicting appe int Larry Lombardy of 


> 


sing heroin with intent 


1975, an indictme: 


a 


Cho, Cheung Kin Pin 


to appellant's 


Ching with violations of the federal narcotics laws. Spe- 


cifically, the indictment charged appellant Lombardi with 


conspiracy (Count I) and possession of heroin with intent to 


distribute it on nine Separate days in September, November, 


and December 1971 (Counts VII, IX, XII, XII, XIV-XVIII). 


B. ("Cheung") 


The trial of co-defendant Cheung and Lai commenced on’ 
course of 
a named co-conspirator 
Government, the iss: 
informed the District Cou hat, during the 


Yuin had informed the prosecutor 


he argued that 
it was not in the 
The District Court y concerned that the diary might 
contain Brady material, 


marked for i 


identified individuals, including Yuin 
others known and unknown to the grand 
O-conspirators. 


out of the U.S. Attorney's 


the interpreters look at it, 


Later, the District Court repeated his 
Yuin remain unti he i rpreter could 


liary not 


as to the 


progress made in translating the 


of this discussion, the Assistant 


that the diary be retained by the Government and reviewed 


for any exculpatory Brady material, which he would submit 


material would be given 


\ 
“ie 


2rs would not be allowed to examine the diary since Yuin 


lumerals in 


refer t 
transcript 


T m™} ; 
Lombardi 
Cheun and Lai ali pages from the 

Ss 
involvi: 


, s <9 ~~, 
GLK to 


On June 10, 1976, during tl 5 a progres 
translation of the di ies (C.374-378), 
U.S. Attorney revealed that he had returned th 
uin and had asked the witness to choose any passages 
ing with his relationship with the Government or with 
Upon learning that Yuin 
counsél for co-defend 
Lai moved for a mistrial. The motion was denied. Counsel 
vigorously x explaining that the diaries had been 
given 3500 é y slight change might distort the 
meaning of the inese char: “rs, that allowing the diaries 
to be returned lin wat unconscionable, 
been under the misapprehension that the diarie 
AsSistant U.S. Attorney. The 
response was that counsel had made his motion, 
record, whereupon counsel requested that the diarie 
from Yuin to avoid further actions that might alter any 
ings (C.389-381). 


On June ll, 1976, an additional 


diaries' translation was given by the ist: 5. Attorney, 


1 


who stated that he hz I 7it} in's wyer about reveal- 
ing the contents of > diaries and that the translation was 


proceeding (C.591-592). Counsel for co-defendant Lai inter- 


books -- a ardbound 
00k (C.299, 301, 474). 


a standing objection to Yuin's retention eof the diaries. 


belief that it had been agreed 


the diary only in the 


terpreter or the 


copy of the material 
(6.594). 


1976, portions of 


to that question by 


was forthcoming. 


The following day, ining portions of the 


had been given to counsel, co-defendant Lai's 


tions of the diaries relating to 


the Government were now missing (C.877) 


we 


‘ 


on Yuin's removal of pages from 


> a7 a 4 - 
spresentations 


oc 
2 


dealer, w) 
of appellant's co-dof 


custody of the diaries caused the motion 


arlier proceedings. 


apartment (L.85), where tha i future narcotics trans- 


actions (L.87). of 


various 


Diring his description of one of these transactions, Yuin 


that in introduced to appellant's 


ee es teesienestsnes i 


a 
pe - . o ° ° 
Co-defendants Cheung and Lai were convicted, 


ents of conviction entered on July 26, 1976. 


and judg- 
Their case is 


=) 


ments ZU, 
sub judice in this Court, oral argument having been heard on 
che appeal on November De a2. 


tes 


Samm, 


Or sale and inquir 


7 


nat .Yuin first took 


+e 
cen 


ing to Yuin, on 


3 


diaries 


turn them 


ture 


lat previous 


fforts, 
lling the tea- 


overnment 


di part of this rec every- 


ial pertaining to the 
rything conce 


place b 


ense counsel conducted 


jury or in 


trial of 


ure (L.18° 


v 
¥ 


uin took 


an apartment at 95 East Broadway to appellant, whom he knew 
as Thomas Tripolino, and that appellant lived there until the 
end of 1974 (L.195-197). The rent was $50 per month (L.198). 
Rudolph Guinta testified that from the middle of 1971 
until May or June 1972, he had sublet a store to appellant 
(L.205). The store was located at 24 Eldridge Street, and 


7 
BS 


in it appellant sold clothes, toys, and "all kinds of garbage" 


Ys The Evidence of the Conspiracy Charged 


eee 


~y 


Drug Enforcement Administration agent John Taylor testi- 
fied tc three purchases of heroin from Yuin in November 1971 
(L.17-19, 23-26, 41-43). Yuin himself explained that he had 
been involved in the heroin trade since 1968 (L.71). In 1970 
he met Lai ane Thang Yu Ching, two of appellant's co-defendants 
(L.73). in 1970, Yuin, Lai, and Chang each contributed $1,500 
for the purchase of heroin. Chang bought the narcotics in 
Hong Kong (L.74), and the heroin was later sold in the United 
States by Yuin to, among others, a Dr. Liu (L.75-76). Yuin 
testified to a second shipment of heroin that was arranged by 
Yuin, Lai, and Chang (L.80-82). In December 1971, Yuin, Lai, 


and two others -- Sammy Cho and Cheung Kin Ping -- went to 


In addition, DEA agent Mathew Maher testified that on 
November 23, 1971, he saw Yuin, carrying a brown paper bag, 
go into the building at 95 East Broadwav (L.211, 215). 


10 


Hony Kong : Yuin arranged for the purchase 


States of approximately 20 


unds of in {L.137), which was seized at its port of 


o . ‘ 7 
Summation and Charge 


recognized, 
on the cred- 
a heroin dealer and alleged accomplice. Dur- 
Attorney argued that Yuin's 
amply correc borated, contending that hi 


Lai Mong Wah's trial showed that Yuir 


y, as he told you in this 
e just like yourselves, 
the narcotics activities 


at that trial. 


- | 
tive ait. 


nst his own partner at 


In the course of 
Court told 


4 ean & 
intent 


charge to the jury is C to the sep- 


brief. 


ee a ee 


drugs were possessed with the requisite intent: 
(T]he record appears to show that 


Lombardi 
lived modas 


tly in an old tenement house 


on East Broadway, that he had a store in 
i i of small value were sold and 
@ style would hardly snggest 


d 


ay Such large amounts of 
was intendiig to resell 


(L.343). 


retrvrned with a verdict 


APPELLANT LOMBARDI 
WAS ERROR AND REQUIRES 


VINO 
In the cou 


estimony about numerous narcotics 
transactions, Yuin Kwei a nam 


ed co-cunspirator and con- 
dealer, testi 


that appellant Lombardi's 
nephew had been involved in some of 


the transactions. 


Psat | 
ruin’ s 


pee2an 


involved in 
to rehabilitate 


ny naccotics 
this 
e 


Ss convicti 


— 
ah 


: ut appellant’ 
prior testimony about his 


e 


2 


and appellant was read to 


evidence 


Vv 


sulin 


+ 5s. 
GO tic 


naa bl 


t fo 


racan 
cen 


* 


e 


stimony 


te 
-O 


- 
< 


lied 


SS OF imp 


a 
i 
ra 


CON 
con 


2rior 


ata 
f ™ 
of a { 


2 
disputed 


n-. 
shu 


ria 


a 
us 


ore, 


+ 


\DO7 


be 
ra 
ri 


rou 


an + 
Fak ee 


Wr? 


been 


V > 
ent c 
4 
2 9 


cross-e» 


a 
7 


h 


oO 
hi 


todrigue 


it would 


~e eee 


os 


pea: 
Vi< 
aids 


or 
5S] 
C 


iotive 


trial 


Government 


TAHAout 


ura tis - >t . 
Vaiue whatsoever: 


© 


Ser Ooeror 


a) 
m4 
3 


District Court 
any of the prerequisites necessa 
statements. Moreover, 


Y prejudicisz 


imony about narcotic: transactio 


Gid not exist. Ir 


-atements for this 


nd Berger, 


EVI- 


use of prior con- 


— > 


themselves 


YnNoOSse 
OS5e 
: 


puri 


repetit 


were 


cmyrr 
Mile 


BT TAINED 
O DISTRIBUTE 


IP PeAT 
EVERSAL. 


MHid 


— 


me 


lille discu 


The trial judge in a fed court may 
marize and comment u: evidence an 


in his 
sum- 
jury 
mass 


cretion 
ment uz 


United St: 


F.2d 865 


SO Quercia 


Vv. Araujo 5: $s40. 207, 


isk 


5A 


9 


Cia 
irre 


me) 


a 
° 


~ Ae 
4 J 


truth, 


Wy 
1@) 


; 


ance of 


= 
L 


accep 


DIRECTIVE 
TiIS CASE FOR 


TR, mur EFFECT 
ae FNL 


at Ts 4 fii4 


+ TMCMAMICOSC 
RCUMSTANCES ° 


testimony at 
its, the Assistan 
by Yuin, record- 


cooperati 


Government. The District Judge ordered? that 


Sion oO] 


Girective that he retain 


7 ; + = sty Varin 
S written by Yuin 


counsel for co-defendant Lai 


Court's sugge 


Rather th 


strict Judge ceeme 


i is 
es 
granted, 


ermine 
rial 
iaries 


7 
A 


det 


1 to 
new t 


=| 


grante 
‘roe 
4 - 


> 


yreviou: 
anda 


be 


of 


now 


t 
- 


wn 


3 
E 


J 


submitted, 


mo OTT 
iW Wae 


House 


December 3, 1976 


CERTIFICATE OF SERVICE 
SS ee oe a ae 


roe 


I certify that a copy of this brief and appendix has 
been mailed to the United States Attorney for the Southern 
District of New York. 


